The Illinois Brick decision itself was factually straightforward, although its reasoning was controversial. Makers of construction blocks fixed their prices and sold them to contractors who built buildings for the State of Illinois.
3 No one seriously doubted that when a cartel sells something at a higher price to an intermediary that firm will pass on at least part of the price increase to its own customers, and so on down the line. The legal question was how the antitrust laws should recognize that fact in determining the right to collect damages. Purchaser damages in cartel cases are ordinarily measured by the amount of the price increase, or "overcharge." Roughly speaking, this is the difference between the actual cartel price and the * James G. Dinan University Professor, University of Pennsylvania Law School and the Wharton School. 1 Apple, Inc. v. Pepper, 139 S. Ct. 1514 (2019 . 2 Illinois Brick Co. v. Illinois 431 U. S. 720 (1977) . The decision was a logical complement to the Court's previous decision in Hanover Shoe v. United Shoe Machinery corp., 392 U.S. 481 (1968) , which held that a defendant could not have its damages reduced by the amount that the plaintiff passed on to its own customers. The Illinois Brick decision and its complex aftermath is analyzed in 2A PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW ¶346 (4 th ed. 2015). 3 Illinois Brick, 431 U.S. at 726-747. price that would have prevailed had there not been any price fixing. Illinois Brick held that the first purchaser in line, or the direct purchaser, should obtain the entire overcharge as damages, without any reduction for the amount that it had passed on to purchasers beneath it in the distribution chain. Accordingly, indirect purchasers would not be able to claim any damages, since they were already recovered in full by the direct purchaser. This rule, the Court noted, was not one of "standing" but rather of entitlement to damages. 4 The Supreme Court recognized some qualifications, indicating that its concern was with the computation of passed-on damages. For example, purchasers under a pre-existing contract that fixed both the quantity and markup could obtain damages, for in such cases the entire overcharge was passed on. 5 Other exceptions were not mentioned by the Supreme Court but flowed naturally from the Court's focus on passed-on damages. For example, the lower courts have held that Illinois Brick does not preclude an action for an injunction, because no calculation of passed on damages is necessary. 6 In its noneconomic The Supreme Court also held in Kansas v. Utilicorp United, Inc., 8 that the indirect purchaser rule applied even when the direct purchaser passed on 100% of its overcharge. The direct purchaser in that case was a price regulated utility which operated under a state statute that computed rates as including a 1-to-1 pass through of all variable costs. Indeed, as the dissenters pointed out, the state regulatory provision required complete pass through of the ocvercharge, which appeared as a surcharge on each customer's utility bill.
9 Nevertheless, the Court concluded, the utility itself was the direct purchaser and the customers, who paid the entire overcharge, were merely indirect purchasers.
10 Finally, about half of the states have either amended or interpreted their own antitrust statutes so as to permit indirect purchaser damages actions, and the Supreme Court has approved such provisions. The facts of Apple v. Pepper were more complex than those of Illinois Brick, and illustrate some of the difficulties that the courts have faced in applying the indirect purchaser rule. The owners of Apple's iPhones are very largely required to purchase programs, or "apps," on Apple's App Store, which is itself an app that can be found on the iPhone screen. Apple's App Store is thus a bottleneck through which the Apps producers must pass if they are to reach Apple iPhone users. In this consumer class action brought by iPhone owners, Apple was accused of monopolizing the market for Apple iPhone sales, both through this exclusivity requirement and by charging a very high commission of 30 percent of the App's sale price. 12 The margin was alleged to be extremely high in relation to cost, because Apple does very little in its role of distributor of these apps sold by others.
In this case, unlike Illinois Brick, the customers paid their money and purchased directly from Apple. "There is no intermediary in the distribution chain between Apple and the consumer."
13 The Supreme Court majority found this to be "dispositive" of the result --namely, that the plaintiffs paid their money directly to the defendants.
This would all seem clear enough were it not for the fact that in the forty-year history of Illinois Brick jurisprudence other courts had characterized this same problem differently. A case in point was Ticketmaster, which was very similar to Apple, although neither the district court nor either of the Supreme Court opinions in Apple discussed it. The Ninth Circuit had addressed it at some length.
14 The S. 825 (1996) (alleged price fixing by photocopiers; lawyers who purchased the copies were the direct purchasers, even though they passed on the entire price to the clients, who were the plaintiffs); Durkin v. Major League Baseball, 85 F.3d 611, 1996-1 Trade Cas. ¶71,421 (3d Cir. Apr. 30, 1996, unpub.) , defendant, Ticketmaster, was accused of monopolizing event ticket sales. The purchasers were event goers who bought their tickets directly from Ticketmaster, paying high processing and handling fees. Ticketmaster itself set the final ticket price. The court held, however, that the concert promoters were direct purchasers of "ticket distribution services" from Ticketmaster, 15 and that the actual ticket buyers were only indirect purchasers of these services. This was true, the court reasoned, because there was "an antecedent transaction between the monopolist and another, independent purchaser" that was in a position to absorb part or all of the overcharge. 16 Significantly, the concert promoters behaved as most intermediaries behaved: they passed on Ticketmaster's high markups by charging higher prices for the tickets. The final purchasers, who used the tickets, were the only ones unable to pass anything on.
Ticketmaster produces the perverse result that the buyer who is able to pass on all or part of the overcharge is treated as the direct purchaser and can sue for damages, while the buyer who is at the end of the line and must absorb the entire overcharge passed on to it has no damages claim, even though it purchased directly from the cert. denied, 519 U.S. 825 (1996) (cable television subscribers were indirect purchasers with respect to their claim of price fixing among sports teams and cable channels and programmers when these prices were charged to local cable television companies and then passed on to subscribers); Hyland v. Homeservices of Am., Inc., 2006 WL 3498569, 2006 -2 Trade Cas. ¶75,517 (W.D. Ky. Dec. 1, 2006 (Illinois Brick barred challenge to real estate broker commission fixing brought by home buyers; in this case the commissions were paid by the home sellers, and any overcharge paid by buyers would have shown up only in higher purchase prices for homes). See also ATM Fee Antitrust Litig., 686 F.3d 741 (9th Cir. 2012), cert. denied, 134 S. Ct. 257 (2013) (ATM machine operators allegedly fixed transction fee prices and charged these to the banks, who passed them on 100% to the bank's customers using the ATM card; nevertheless, the card users were found to be indirect purchasers). 15 Campos, 140 F.3d at 1168-1169. 16 See iPhone, 846 F.2d at 323, quoting Ticketmaster, 140 F.3d at 1169. defendant. As in Apple, the consumers paid the violator directly, but the court found them to be "indirect" purchasers. The Apple decision effectively overruled Ticketmaster sub silentio. The majority created an apparently categorical rule that whoever pays the money directly to the defendant should be counted as the direct purchaser.
Illinois Brick's indirect purchaser rule was problematic from the beginning, and for a number of reasons that the Apple majority did not address and certainly did not fix. First, it was plainly inconsistent with the antitrust damages statute, which gives an action to "any person who shall be injured in his business or property" by an antitrust violation.
17 That hardly sounds like a limitation to direct purchasers.
Second, the Illinois Brick Court exaggerated the difficulty of "tracing" indirect purchaser damages. Computing how damages are passed on at each stage of a distribution chain requires "incidence" analysis, which economists use to compute how a tax or other expenditure is passed along through the economy. Indeed, the earliest explicit Supreme Court applications of economic analysis to a legal problem occurred in the 1920s and 1930s, and involved computation of how a tax might be passed on from one entity to another. Illinois Brick decision acknowledged its relevance, 19 although later decisions held that the effect of the decision was to forbid the use of incidence analysis in the estimation of passed on antitrust damages.
20
To illustrate, if a farmer is taxed on wheat she may absorb part of that tax but pass a portion on to the wholesale bread baker, who may in turn pass some of it on to the grocer, who will then pass part of it on to the consumer. The technical quantification of pass-on is quite demanding, requiring determination of the elasticities of supply and demand facing each individual firms in the distribution chain. 21 However, in most cases antitrust experts can assess damages without computing pass on. 22 For example, under the "before and after" method the expert looks at a market just prior to the violation, just subsequent, or both, comparing prices during the violation and nonviolation periods. The "yardstick" method of estimating damages compares prices in the violation market with those in a similar "yardstick" market where the violation is thought not to be occurring. In both cases, one does not need to estimate pass on at each stage. Rather, the expert compares the price in the cartel market with the (1890). On the use of early law and economics to deal with problems of tax incidence, see HERBERT HOVENKAMP, THE OPENING OF AMERICAN LAW, supra note __, Ch. 5. 19 price in some reasonably similar "yardstick" market that was not affected by the cartel.
23
For example, suppose that dairies are fixing prices, raising the wholesale price of milk from $2.00 to $3.00 per gallon. The milk is sold to distributors, who sell it to grocers, who finally sell it to consumers. Computing the amount passed on by each of these would be difficult. But suppose we can identify a "yardstick" market, similar to the cartel market but without price fixing. In that market the dairies' wholesale price is $2.00, as it should be. Ignoring the distributors and grocers, who are not parties, we also observe that retail prices in this competitive market are $2.90, while retail prices in the cartel market are $3.75. If consumers sue, we do not need to know how much of the overcharge was passed on at each level. These numbers tell us that although not all of the overcharge was passed on, consumers in the cartel market paid 85 cents more for their milk. This represents their overcharge, regardless of how much was absorbed at each link along the way. 24 Notably, these methodologies are frequently used for estimating overcharge damages under state antitrust laws, many of which permit indirect purchaser damages actions. Aug. 21, 2002) . The plaintiff pharmacies were indirect purchasers of pharmaceuticals complaining that a charge-back system effectively required them to pay more for pharmaceuticals than did favored purchasers, such as HMOs. The plaintiffs' claimed injury was mainly loss in their ability to compete with the favored purchasers. In this case overcharge damages could be computed by comparing the net price paid by the pharmacies with that paid by other purchasers at the same distribution level; in any event, diversion of sales rather than the overcharge better captures the plaintiffs' injuries). 25 See discussion supra, text at notes __. approved these incidence-avoiding methodologies in such cases. 26 As one court observed, "the before-and-after 'yardstick' methodology has been accepted by courts as a means to measuring damages in both indirect and indirect purchaser antitrust actions." 'Bottom across' means that the overcharge is determined by examining the price differential between the generic and the brand drug at the retail level only. Thus, there will be no need to review 'pass-through' variations."). In short, under the plaintiffs' legal theories, the defendants' are seeking legally irrelevant information.
Third, if we were going to give the overcharge to a single set of buyers it should be the end users, not the direct purchasers. The end user is the only person in the distribution chain who is unable to pass anything on. 28 The impact varies from one situation to another, but in many cases the largest losses are those absorbed by end users, and often they absorb the entire overcharge. Many intermediaries use markup formulas that are standardized across products. Consider the dairy example. Suppose that the milk retailer is Kroger, which routinely computes a 10% markup on its dairy products. If it pays $2.50 at wholesale in a competitive market it adds 10%, or 25 cents. However, if it pays $3.50 it also adds 10%, which is now 35 cents. Instead of "absorbing" part of the overcharge, Kroger actually exacts a higher markup when the milk is price-fixed, reflecting its standardized percentage of the higher cartel price. The consumer gets hit even harder. However, the Supreme Court has applied the indirect purchaser rule even to situations, such as price regulated industries, where it is clear that pass through is 100%.
29
This is not to say that Kroger in the above example is not injured by the price fixing. Its injury results mainly from lost volume rather than the overcharge. Under collusion, sales volume goes down. This suggests an important principle: the real injury to direct purchasers and other intermediaries in the distribution chain is not from the overcharge at all; rather, it is from the loss of sales volume. As a result the "overcharge" is not even the theoretically correct measure of damages for an intermediary who passes on at least part of an overcharge.
If we really wanted to reward damages based on injury to a buyer's business or property, as the statute requires, we would See also Thomas A. Lambert, Tweaking Antitrust's Business Model, 85 TEX. L. REV. 153, 187 (2006) . compute damages as lost profits for all intermediaries, including the direct purchaser. Only the final purchaser, or consumer, should obtain damages for the amount of the overcharge passed on to it. Lost profit damages do not present problems of computing pass on. To be sure, in common with all commercial damages formulas they do impose some complexities, but these are not different in substance from those experienced by the victims of exclusionary practices generally.
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While pass-on must be allocated individually for each successive link in the distribution chain, loss of output is often simpler because the same loss passes from one entity to the next. For example, if a cartel of wheat growers reduces output by thirty percent, wholesale bakers will bake 30% less bread and retailers will sell 30% fewer loaves. Of course, complexities in the distribution chain, including the ability of intermediaries to substitute, can complicate these numbers.
Finally, as the discussion of Ticketmaster indicates, 31 the Illinois Brick rule is excessively subject to manipulation in complex distribution channels.
The Apple dissenters adopted a distinctively noneconomic approach that dispensed with the pass-on problem entirely. Indeed, they were not even concerned about who is injured. They reasoned that only the direct purchaser had an injury that was "proximately caused" by the defendant's antitrust violation. This view harkens back to a nineteenth century tort law concept that was used by some courts to limit tort liability, particularly in railroad cases. 32 Under this rule only a single entity could be said to have an injury that was 30 THOUGHT, 1870 -1970 , Ch. 6 (Oxford, 2015 . proximately caused by the defendant's conduct. That approach was rejected already by John Stuart Mill in the mid-nineteenth century and consistently rejected by marginalist economists thereafter. 33 In the legal system, it was properly abandoned in tort cases and should be laid to rest. It was very largely upended by the marginalist revolution in economics, which first provided serious tools to investigating how economic disruptions are passed through the economy. 34 It makes even less sense in antitrust cases.
Even on its own terms it seems hard to justify a conclusion that only the direct purchaser has an injury "proximately caused" by the violation when in many cases it suffered no overcharge injury at all.
Conclusion
Working within the context of the existing Illinois Brick rule, the majority reached the right conclusion about its application in Apple v. Pepper. While that eliminates some of the irrationalities of the indirect purchaser rule as it has been applied, it is hardly a solution to the problem. The correct solution is more consistent with the statutory "any person who shall be injured" language, 35 and it addresses a serious and widely recognized problem that the current policy toward price fixing is underdeterrent. 36 End user purchasers
